UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

ERCI DO NUNEZ,
Petitioner,
V. : CASE NO. 3:03CV1224 (RNC)

I MM GRATI ON AND
NATURALI ZATI ON SERVI CE,

Respondent .

RULI NG AND ORDER

Petitioner, anative and citizen of the Doni ni can Republic, is
serving forty-fivenonths in state prisonfor first-degree assault. The
| mmi gration and Naturalization Service (I NS) has pl aced a det ai ner on
petitioner based on hi s aggravated fel ony convi ction, but has not yet
begun renoval proceedi ngs agai nst him Petitioner, proceedi ngpro se,
seeks awit of mandamnus conpellingthe INSeither tolift the detainer,
or to hold arenoval hearing on any clainms it may have agai nst hi m[ Doc.
#1]. Because petitioner has noclear right tothisrelief, the petition
i s deni ed.

| . Di scussi on

Awit of mandanus i s avail abl e only when the applicant has a
clear right totherelief sought, the respondent has a pl ainly defi ned

duty to act, and no other renmedy is available. Billiteri v. United

States Bd. of Parole, 541 F. 2d 938, 946 (2d Cir. 1976). Congress has

specifically providedthat the INS s authority to expedite renpval

proceedi ngs for incarcerated aliens, an authority that covers detainers



and expedited renoval hearings, is discretionary. 8 US.C 8
1228(a)(3)(B). Awit of mandanus i s not avail abl e to conpel such
di scretionary acts.

Petitioner al so suggests that the effect of the detainer isto
deny himthe opportunity to participateinthe Transitional Supervision
("TS") and Resi denti al ProgramPl acenent ("RPP") prograns. Petitioner
has not shown, and t he gover nnent deni es, that a detai ner automatically
has t hat effect. The Second Circuit has found t hat a det ai ner i ssued
by the INSregarding an alienincarcerated for an aggravated felony is
sinply anotificationtothe prison, and does not affect the prisoner's

status. Waldronv. INS 17 F. 3d 511, 516 (2d G r. 1994). |In any case,

petitioner cannot showthat he has a clear right to participateinthose
prograns, as required for awit of nmandanus, because pl acenent in those
programs inentirely discretionary. Conn. Gen. Stat. 8§ 18-100(e),
100c.

1. Concl usi on

Accordingly, the petition is hereby denied and the case is
di sm ssed.
So ordered.

Dated at Hartford, Connecticut this ___ day of October 2003.

Robert N. Chatigny
United States District Judge



